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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

( Sacr anent o)

DIANA M BONTA, as Director, etc., C037609
Plaintiff and Appell ant, (Super. Ct. No.
00AS00011)
V.

DEBORAH S. BURKE et al .,

Def endant s and Respondents.

APPEAL from a judgnent of the Superior Court of Sacranento
County, John R Lew s, J. Reversed.

Bill Lockyer, Attorney General, Charlton G Holland |11
Seni or Assistant Attorney General, Frank S. Furtek, Deputy
Attorney Ceneral for Plaintiff and Appell ant.

Cat herine L. Hughes; Law Ofices of John L. Boze and
John L. Boze for Defendants and Respondents.

The difficult question posed by this case is whether the
State of California (State) has a claimfor reinbursenment of
Medi - Cal expenses agai nst the beneficiaries of real property
conveyed to them by a recipient of health services who had
retained a life estate in the property and the right to revoke
their interest. The trial court granted the beneficiaries a

summary judgnent against the State, concluding that the property



was not part of the decedent’s estate at the tinme of her death.
We reverse.
FACTS

In 1994 Lennie J. Smth executed a grant deed granting a
fee sinple interest in her house to her daughters, Deborah Burke
and Linda Gsborn, but retained a |ife estate in the property and
the right to revoke the remainder. Four nonths before Smith
died in 1996, the deed was recorded.

From Sept enber 1994 through Decenber 23, 1996, the
Department of Health Services (Departnment) paid for health care
services and health care premuns for Smth. After Smth died,
Diana M Bonta, the Director of Health Services, filed a
conplaint to enforce and coll ect noney due on a Medi - Cal
creditor’s claimfor $45,357.58. The trial court denied the
Departnent’s notion for sumrmary judgnment and granted Burke and
Gsborn’s notion for summary judgnent.

DI SCUSSI ON

In 1965 the United States Congress established Medicaid, a
cooperative federal/state programto provide health care
services to the poor. (Title XIX of the Social Security Act,
codified at 42 U. S.C. § 1396 et seq.) The federal governnent
partially reinmburses a state for nmedi cal assistance provided to
eligible lowincone persons as |long as the state abi des by the
requi rement of the Social Security Act to qualify for Medicaid
funds. California participates in the Medicaid programthrough
the California Medical Assistance Program (Medi-Cal). (Wlf. &
| nst. Code, 8§ 14000 et seq.)



Congress enabl ed states to recover the costs for nedical
services fromthe estate of the forner recipient. (42 U S.C
§ 1396p(b)(1)(B).) According to federal law, the term*“estate,”
Wi th respect to a deceased individual, “(A) shall include al
real and personal property and other assets included within the
i ndividual 's estate, as defined for purposes of State probate
law, and [f] (B) may include, at the option of the State .
any other real and personal property and other assets in which
the individual had any legal title or interest at the tinme of
death (to the extent of such interest), including such assets
conveyed to a survivor, heir, or assign of the deceased
i ndi vi dual through joint tenancy, tenancy in conmon,
survivorship, life estate, living trust, or other arrangenent.”
(42 U.S.C. § 1396p(b)(4).)

Pursuant to the federal enabling statute, California
enacted a nandatory estate recovery program Section 14009.5 of
the Welfare and Institutions Code states in relevant part:
“[ T] he departnment [of Health Services] shall claimagainst the
estate of the decedent, or against any recipient of the property
of that decedent by distribution or survival an anpunt equal to
the paynents for the health care services received or the val ue
of the property received by any recipient fromthe decedent by
di stribution or survival, whichever is less.” (Wlf. & lInst.
Code, 8§ 14009.5, subd. (a).)

California utilizes the federal definition of “estate.”

The regul ations for the Medi-Cal Estate Recovery program define

“estate” as “all real and personal property and other assets in



whi ch the individual had any legal title or interest at the
time of death (to the extent of such interest), including
assets conveyed to a dependent, survivor, heir or assignee
of the deceased individual through joint tenancy, tenancy in
comon, survivorship, life estate, living trust, or other
arrangenent[.]” (Cal. Code Regs., tit. 22, 8§ 50960,

subd. (b)(1).)

I n Bel shé v. Hope (1995) 33 Cal.App.4th 161 (Hope), the
Court of Appeal considered whet her property passing by way of
a revocable inter vivos trust was part of the estate of the
decedent for purposes of recovery of Medi-Cal benefits. The
beneficiaries of Myrtle Hope's trust contended that section
14009.5 of the Welfare and Institutions Code inpermssibly
enl arged the scope of recovery all owed under federal |aw by
all owi ng recovery fromoutside the estate. (Hope, supra,

33 Cal . App.4th at p. 170.) The court anal yzed whet her the
federal statute, which before 1993 did not define “estate,”
i ncl uded nonprobate transfers on death.

There had been a vociferous debate on the scope of an
“estate” prior to 1993. The court in Hope was part of that
debate. In its attenpt to deci pher congressional intent, the
court exam ned the purpose of the Medicaid Act. “One of the
express purposes of the Medicaid Act ‘is to enable “each state,
as far as practicable under the conditions in such state, to
furnish . . . nmedical assistance on behalf of famlies with
dependent children and of aged, blind, or disabled individuals,

whose i ncone and resources are insufficient to neet the costs of



necessary nedical services . . . .” (42 U.S.C. § 1396.)’
[Citation.] [f] Allowing states to recover fromthe estates of
per sons who previously received assistance furthers the broad
pur pose of providing for the nedical care of the needy; the
greater anmount recovered by the state allows the state to have
nore funds to provide future services. Furthernore, if a person
has assets available to pay for the benefits, then the state
should be allowed to recover fromthose assets because that
person was not fully entitled to all benefits.” (Hope, supra,
33 Cal.App.4th at p. 173.)

The court found the term “estate” ambi guous because it
coul d nmean probate estate or taxable estate. Turning to the
| nternal Revenue Code, wherein Congress included revocabl e
transfers in the value of the gross estate for federal taxes,
the court concluded that Congress intended the term“estate” to
be broader than the probate estate. According to the court in
Hope, if Congress had i ntended such a narrow definition, it
woul d have said so. (Hope, supra, 33 Cal.App.4th at pp. 173-
174.)

The court rejected the beneficiaries’ argunent that the
1993 amendnent defining “estate” was conpelling evidence that
Congress had intended to broaden the definition, and therefore,
a pre-1993 “estate” nmust be limted to the conmon | aw
definition. Because the anendnment did not nerely define
“estate” but contained najor substantive changes and additions,
the court concluded “that Congress was nerely clarifying the

original intent by expressly declaring the neaning of the words



used in the act. [9Y] W find Congress intended the term
‘estate’ to have a broad neaning. By including probate and
nonprobate transfers on death in the estate, the purposes of the
act wll be better achieved and the broad definition will ensure
that assets of a recipient are used for the cost of care rather
than given away.” (Hope, supra, 33 Cal.App.4th at p. 175.)

Two federal cases concluded otherwise. In GCtizens Action
League v. Kizer (9th Cr. 1989) 887 F.2d 1003 (Ki zer) and
Bucholtz v. Belshe (9th Gr. 1997) 114 F. 3d 923 (Bel she), the
Ninth Grcuit held that the term*“estate” as used in 42 U S.C
section 1396p prior to the Cctober 1, 1993, anendnent was
limted to the common | aw definition. Consequently, neither
property passing to a joint tenant by right of survivorship
(Ki zer) nor property passing to a beneficiary of a revocable
inter vivos trust (Belshe) was part of a decedent’s estate under
the Medicaid Act. In Kizer, Judge Canby registered a dissent
| ater enbraced by the court in Hope. (Kizer, supra, 887 F.2d at
pp. 1008-1009.) W need not weigh in on this debate. Hope
Ki zer, and Bel she turned on an assessnent of congressi onal
intent in the absence of an express definition of estate.
Congress has now provided a definition and California has
incorporated it into its recovery program W turn then to the
words of the relevant statutes and regul ation.

The California Medi-Cal Estate Recovery program mandates
the Departnent to “claimagainst the estate of the decedent,
or agai nst any recipient of the property of that decedent by

distribution or survival . . . .” (Wlf. & Inst. Code,



8§ 14009.5, subd. (a).) Moreover, the definition of “estate”
under the federal statute and the state regulation includes, in
rel evant part, real property “in which the individual had any
legal title or interest at the tine of death (to the extent of
such interest), including such assets conveyed to a survivor,
heir, or assign of the deceased individual through joint

t enancy, tenancy in conmon, survivorship, life estate, living
trust, or other arrangenent.” (42 U.S.C. 8§ 1396p(b)(4); Cal.
Code Regs., tit. 22, 8§ 50960, subd. (b)(1).)

In granting Burke and Gsborn’s notion for summary judgnent,
the trial court stated: “The lawis clear that the fact that
the grant of the fee sinple interest was revocabl e does not
change the fact that defendants received a vested interest by
the transfer. [CGtation.] The property interest held by
decedent’s heirs was granted to themin 1994. The subject
property did not pass to them by distribution or survival.” The
court recogni zed that Hope expanded the definition of estate but
concluded it “still requires that the transfer to the recipient
occur upon the death of decedent.”l

The sinple question is what passed when? The answer for
pur poses of recovering Medi-Cal expenses is difficult. Burke

and Gsborn insist that their nother’'s life estate ternm nated at

1 The trial court considered Snmith’s right to transfer property
Wi t hout jeopardizing her eligibility for benefits. The Attorney
CGeneral asks us to take judicial notice of eligibility
requirements. We deny the request. Eligibility is not at issue
in this appeal.



t he nmonent of her death, their interest had vested in 1994, and
consequent |y nothing passed to them “by distribution or
survival.” The Attorney Ceneral, on the other hand, argues that
as long as the recipient of services reserves an interest in the
property and the power to revoke the remai nder until she dies,
the property is in her estate. Burke and Gsborn took fee sinple
possessi on, under the | anguage of Welfare and Institutions Code
section 14009.5, by survival. According to the Attorney
General, “In form there was transfer of a defeasible remainder
i nterest when the deed was executed. |n substance, Lennie
Smith's property interest was only received by [Burke and
Gsborn] when they survived Lennie Smth.”

Bur ke and Gsborn’s argunent is plausible because a
remai nderman’s interest did vest at the tine the property was
transferred even though their nother retained both a life estate
and the right to revoke their interest. (Tennant v. John
Tennant Menorial Honme (1914) 167 Cal. 570.) But we nust
ascertain the neaning of an “estate” not as the termis used in
either real property or probate |law but as a termof art for the
pur poses of the Medicaid and Medi-Cal prograns. In that
context, we conclude that the State has a cl aimagainst the real
property for several reasons.

First, the definition of “estate” in federal and state |aw
is very broad. Whatever Congress may have intended before 1993,
it included an expansive definition in the 1993 anendnent,
evidencing an intent to provide states with the authority to

obtai n rei mbursenent for nedical services from beneficiaries who



obtained their interest through a vast array of types of
transfers. Those types of transfers include “joint tenancy,
tenancy in common, survivorship, life estate, living trust, or

ot her arrangement.” (42 U S.C. 8 1396p(b)(4), italics added.)

The inclusion of the catchall “or other arrangenent” suggests
t hat Congress intended the definition to be as all-inclusive as
possi bl e.

Second, allowing the State to recover as nuch as possible
of the costs of nedical services provided to | owinconme persons
furthers the purpose of the Medicaid and Medi-Cal prograns. The
recovered costs replenish the programand allow “the state
to . . . provide future services.” (Hope, supra, 33 Cal.App.4th
at p. 173.) Hence, recovery does not turn on “technical
differences in the character of how property is owned by a
reci pient of Medicaid Act benefits in order to permt recovery.”
(Id. at p. 174.)

Third, Welfare and Institutions Code section 14009.5,
subdi vi sion (a) conpels the Departnent to file a claimagainst
“any recipient of the property of that decedent by distribution

or survival The Legi slature chose the term “survival”
rather than the nore famliar term“survivorship.” Again, we
nmust presune the choice was both intentional and significant.
Wiile a joint tenant takes title by the right of survivorship, a
rat her narrow class of owners, the Legislature declared that the

Departnment nust file against those who received the property by

surviving the decedent. Here, Burke and Osborn’s interest was



reali zed when the power to revoke term nated, that is, when
Smith died and they survived her death.

We conclude that Smith retained a significant “interest in
the property” until her death. As a life tenant she retained
not only the enjoynent of the property but also, as the hol der
of the right to revoke the renainder, the unbridled power to
di vest her daughters of any interest whatsoever. As a
consequence, the property had no value to themuntil Smth died.
Consistent with the legislative policy of reaching assets not
irrevocably transferred to beneficiaries, Smth's interest in
the real property passed to her daughters at the tinme of her
death, who took it by survival. The Departnent, therefore, is
entitled to recover fromthe recipients of her property the cost
of the medical services rendered to Smith. She received the
services she needed during her lifetime and the State is
entitled to reinbursenent after her death.

The judgnent is reversed. The parties shall bear their own

costs of appeal. [CERTIFIED FOR PUBLI CATI ON. ]

RAYE , J.

We concur:

SCOTLAND , P.J.

DAVI S , J.
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